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1. Introduction

1.1. On the historical roots of legal developments relating to use of languages

After the collapse of the communist regimes inaiarCentral and Eastern European couritries
and also the downfall of the Soviet Union, someviater, already forgotten but unresolved
questions had popped up on the agenda of thesefd@@MECON states and their societies
through the 1990s. Furthermore some federal stditdge region in question had broken off and
split up around and after 1990, for instance thei&@dJnion in 1991, Czechoslovakia in 1993,
and Yugoslavia through the nineties ending withgbeession of Kosovo from Serbia in 2008.
By this process described above, a lot of new stat¥e created without any previous or only a
very limited and short-term statehood in the pakese newly emerged countries had produced
and some of them still do the symptoms of so-calledk states or failed states, including their
ultimate goal, to establish a homogenous natiotes@espite the cultural diversity of their
societies. In addition the (national and/or ethmahority groups living that states had been
activated as well. Many of them had started toesg@nt their interests and campaigned for more
rights either by democratic or more radical waysthBphenomena, i.e. the wish to become a
nation-state and the movements of minority grouggehcommon roots. According to Claus
Offe, this process was about the decision on itlertitizenship, State and borders of the State
and the natioh That means, the ‘politics of identity’ had a keje in forming the political
framework of not only the movements of minoritieg political parties of the — sometimes new
— majorities as well. In some cases the campaigra foation-state caused bloody and serious
clashes between groups having distinct identity antiural, linguistic factofs During the
nineties the issue of minorities was being beconpu@stion of state security and regional
stability besides the connotations relating tohtsnan dimension. These facts endorsed the
rethinking of tools used in Western European stégas the relationship between majority and
minority, the problems of kin-states and kin-mities, various types of autonomy etc.)
Furthermore in former communist states of Centnal Bastern Europe the issue of national and
ethnic minorities (and other kind of minoritieswasll) had been smothered artificially during so
many decades, and was treated as a question af, tabd that is why #nter alia — the problems
were exploited so dramatically in the nineties.sTpiocess was emptying in the emergence of
racial and/or ethnic extremism, and in some cdseseeling of national superiority was fostered
by implicit or explicit governmental measures. 19890 was an important cornerstone not only
from the aspect of Central and Eastern Europerbat the view of Europe as a whole as well, at
least regarding to the issue of minorities. Newddbs there were a rather impressive
development of rules on minority affairs on theemiational level till the downfall of communist

! Such as East-Germany, Czechoslovakia, PolandStiweet Union, Hungary, Yugoslavia, Albania and

Bulgaria.
2 Council for Mutual Economic Assistance was essfileld in 1949 by states from the Eastern blocpled
the Soviet Union.
% Offe, Claus: ‘Capitalism by democratic design? Deratic theory facing the triple transition in E@sintral
Europe in:Social ResearghL991. Vol. 58, no. 4. p. 869.

See the case of Yugoslavia, the Moldavian Repubiti Chechnya for instance.
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regimes but after this process the issue of reigiglainority rights on an international plane had
get an additional impetus. Testifying this, it isoagh to refer the law-making process made
under the aegis of the Council of Europe and thertsfmade by the CSCE (later the OSCE) on
these matters. In addition the debates on rightsinbrities had been revitalized in the 80s in
certain Western-European societies due to the imatiogn tendencies and other factors as well.

1.2. Some remarks on the current international legal status of Kosovo

First of all, it seems to be necessary to declaa¢ the judgment both on the statehood and the
international subjectivity of Kosovo is not a gaafl this report however it is essential to
summarize at least very briefly the facts relatiaghis issue at the same time. As it is well-
known Kosovo declared independence by seceding 8erhia in 2008 and this unilateral act is
still a subject of debates among the members ointieenational community as a whole. 69 UN
members have already recognized the independendésdvo of which 22 states are EU
members as well. It means that approximately 36f%e® UN members and 78 % of the EU
members are now recognizing Kosovo as an indepérgldsect of the international legal
system. Public international law has a quite dubigiewpoint relating to the issue of state-
recognition in general, since there are no cleamsoon this field, only the customary
international law regulates this issue and thathy — inter alia — the question of the unilateral
declaration of independence by Kosovo is regardedraissue still under debate. Proving this
statement, it is enough to refer the request foadwisory opinion from the International Court
of Justice by the UN General Assembly in 2008 an'#&ccordance with International Law of
the Unilateral Declaration of Independence by theviBional Institutions of Self-Government of
Kosovo'. In theory the International Court of Jostcan withhold giving an advisory opinion at
any time during the advisory process under certactumstances. In addition, the question of
state-recognition is being complicated due to stanes notably its inter se characteristics so that
the legal consequences of state-recognition arisimyg between the states concerned which
means the unilateral act of recognition cannotteraghts and obligations to third legal subjects.
Therefore, without judging the validity and leggldf the unilateral declaration of independence
by Kosovo under international legal norms, the ewtrsituation can be described as the
following. The Republic of Kosovo is regarded asirasiependent and sovereign member of the
international community by the states already recayl the statehood and Kosovo can do any
legal and non-legal state acts relating to thesentci@s mentioned. Since Kosovo can be
considered as a non-recognized state by severat sthtes that expressly refused to recognize
the independence of Kosovo so that she has nerttesnational subjectivity nor international
legal capacity regarding to the countries in geestSumming up these facts, Kosovo has an
entire international legal capacity (including tineost important possibilities namely the
conclusion of international treaties and the esthbient of diplomatic and consular relations
etc.) towards states who already recognized thepiedence. Contrarily, Kosovo has quite a
limited international legal capacity towards coiedrwhich refused to recognize the statehood.

Despite the pending discussion on the internatice@ignition of Kosovo’s statehood, it is quite
obvious for the moment, that the government of Kosand the Assembly of Kosovo exercise
5
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almost fulP administrative and legal jurisdiction over theritery and population of Kosovo.
This means that the implementation of the legistatin linguistic rights of communities is the
responsibility of central and local state authestin Kosovo.

1.3. Communities, minorities in Kosovo and note on terminology

The questions related to the co-existence andsrighéthnic and national communities has been
determining for Kosovo society in the past deca@msziously in the light of the 1998-1999 war,
and the heavy conflicts — occasionally eruptedperoviolent acts, like in 2004 — between the
Serbian and Albanian population of Kosovo, issugated to the situation of minorities in
general have always been highly sensitive. Indbgect, the independence of Kosovo, declared
in 2008 was closely linked to the fate of minostia independent KosoVoAs a matter of fact,
already under international administration (undeNMUK’ between 1999 and 2008) the
legislation of Kosovo was designed to reflect &itaht, multi-ethnic, multi-lingual society. The
Constitution of the Republic of Kosovo, adopteceafibtaining independence, declares among
others, that The Republic of Kosovo ensures appropriate contitienabling communities, and
their members to preserve, protect and developr tideintities’® Art. 5 of the Constitution
generously established two (Albania and Serbiafgialf languages at national level and other
languages with official status at local level.

Probably the most visible sign of this multi-ethajgproach to stabilizing Kosovar society is the
legal terminology used for national and ethnic mityogroups. While international documents
and the most widespread practice in domestic kgpsi of European states is to use the term of
“minority” for groups which differ from the majoyitin their linguistic, cultural, national or
ethnic identity and which enjoy specific rigfitshe Assembly of Kosovo refrained to use this
term, which may have negative connotations for miiies (especially for the Serbians) and
opted for the use of ‘communities’ suggesting ebgnthis terminology the equality between
Albanian and non-Albanian populations of the coufitr

In this paper, thus the terms ‘community’, ‘mingricommunity’ and ‘minority’ will be used
alternatively.

During the preliminary consultations and the worksh organized in Kosovo with local
representatives of minority communities, municigyadidministration and the central government

> Due to the Serb enclaves in the North, with linhiterritorial authority and due to the presence&/dMIK, KFOR
and EULEX with limitations on security, police ajudlicial competencies.

® See among others the so-called Ahtisaari-plantedrilations Comprehensive Proposal for the Kosdatu$
Settlement, 27 March 2007. S/2007/168/Add.1.

" United Nations Interim Administration Mission iroKovo. See more at www.unmikonline.org

8 Art. 58.1. of the Constitution of the Republickidsovo. Entered into force on 15 June 2008.

° To cite the most acknowledged definition of therteffered by Francesco Capotorti, UN Special Rajgpo in
1979: ,a minority is a group numerically inferiar the rest of the population of a State, in a nomidiant position,
whose members — being nationals of the state -epssthnic, religious or linguistic characteristiiffering from
those of the rest of the population and show, Ify amplicitly, a sense of solidarity, directed tosda preserving
their cultures, traditions, religion or languagegN Doc E/CN.4/Sub.2/384/Rev.1. 1979. 5-12.

% However there is a broader use of the term ’conityiuim Kosovo, besides referring to the minorities the
country, it is also used as referringatb ethnic, linguistic groups in Kosovo, regardlessheir numerical position.
Cf.: Communities in Kosovo. A guidebook for profess®madrking with communities in Kosou®ristina, ECMI
Kosovo, 2009)
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within the project “Integration through the Impravénplementation of the Law on the Use of
Languages” realized by the International Centre D@mocratic Transition, the main issues
addressed were related to the problems of effeatipédementation of the rights of communities.
In the present paper we make an overview on egiséigislative and administrative problems of
implementation and on the final conclusions reachathg the project.

2. Minority Community Rights in Kosovo

2.1. Attitudes of Kosovo towards relating to norms of international minority rights law and the case
of the Law on the Use of Languages in Kosovo from an international legal perspective

Following from the legal situation described abotiee Republic of Kosovo usually ha®
possibility to join to international organizatior®bviously one of the most challenging issues
are that the majority of the relevant multilateirslernational conventions relating to minority
rights were drafted by international organizatisrieose members are divided upon the question
of the legality of the declaration of independeige Kosovo. Due to these facts Kosovo is
usually not allowed to accede to international oiz@tions dealing with — amongst others -
minority rights which leads to problems relatingth@ recognition of the compulsory effect of
international conventions containing minority righincluding particularly the International
Covenant on Civil and Political Rights (adoptedtbg UN) and the relevant instruments of the
Council of Europe such as the European CharteRégional and Minority Languages of 1992
and the 1995 Framework Convention for the ProtaatioNational Minorities. According to the
mechanisms relating to CoE legal instruments ondgyniper states are allowed to accede to its
treaties and perhaps that is why Kosovo could robime a state party to the international legal
texts drafted by the Council of Europe so far.Hedry there is another option for non-members,
but such states are allowed to accede to CoE ctiowenin case of an official invitation
formulated by the Committee of Ministers of the @aliof Europe. Similarly Kosovo is not
allowed to accede any other legally binding intéomal documents relevant on this field at the
moment. However, Kosovo is bound by these instrusmdrecause of certain unilateral
declarations made by the official state authorittdswever accession of treaties is not the only
possible option to undertake international obligasi According to the 'Guiding Principles
applicable to unilateral declarations of Statesab#pof creating legal obligations' drafted by the
International Law Commission of the United Natians2006: (Similarly to the capacity of
concluding treaties) 'Any State possesses capdoityindertake legal obligations through
unilateral declarations' and 'declarations publicly made and manifestirgy Wil to be bound
may have the effect of creating legal obligatiohen the conditions for this are met, the
binding character of such declarations is basegawd faith; States concerned may then take
them into consideration and rely on them; sucheState entitled to require that such obligations
be respected” In theory, this means that Kosovo can undertak@ations arising from an
international convention by declaring unilateraligr intentions to do so without formally

1 See the Guiding Principles applicable to unildtdeclarations of States capable of creating legal

obligations of 2006 by the ILC. Section 2.
12 See the Guiding Principles applicable to unildtdeclarations of States capable of creating legal
obligations of 2006 by the ILC. Section 1.
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acceding any of these instruments. Accordingly, @mmstitution of Kosovo in its article 22
declares the following:

'Human rights and fundamental freedoms guarantgetié following international agreements
and instruments are guaranteed by this Constituticedirectly applicable(emphasis added) in
the Republic of Kosovo and, in the case of confleve priority over provisions of laws and
other acts of public institutions:

(1) Universal Declaration of Human Rights;

(2) European Convention for the Protection of HurRaghts and Fundamental Freedoms
and its Protocols;

(3) International Covenant on Civil and PoliticalgRts and its Protocols;

(4) Council of Europe Framework Convention for Bretection of National Minorities;

(5) Convention on the Elimination of All Forms @fdial Discrimination;

(6) Convention on the Elimination of All Forms dg€imination Against Women;

(7) Convention on the Rights of the Child,;

(8) Convention against Torture and Other Cruel, Unftane or Degrading Treatment or
Punishment;

Furthermore the Law on the Use of Languages in ¥oso its — legally non-binding — preamble
states:

'(It is) Based on the International Covenant onilCand Political Rights, the European
Convention for the Protection of Human Rights amthdamental Freedoms and its Protocols,
the Framework Convention for the Protection of bladl Minorities and the European Charter
for Regional or Minority Languages,' in additionethParliament of Kosovo ‘is taking into
account the Hague Recommendations regarding theaidn Rights of National Minorities and
the Oslo Recommendations regarding the LinguistighR® of National Minorities, the
Guidelines on the use of Minority Languages inBneadcast Media (...)".

However the preamble of the Law on the Use of Laggs in Kosovo cannot be considered as a
legal declaration since the parliament wished daolgote that during the drafting process of the
law in question several relevant international nonwvere being taken into consideration. The
case of the Constitution is slightly different tlghubecause of the declarative character of its
article quoted above. After all the only questi® whether domestic laws such as the
Constitution of Kosovo can be considered as leghllyding unilateral declarations under
international law, or not? According to the currérternational norms on this field the answer
can be both in the positive and in the negative.dNobt that the Constitution was issued by a
law-making body namely the Assembly of Kosovo antilsy a person representing the state in
its international relations. Even though a parliatrtgas quite restricted powers and possibilities
on this field, it is clear enough that Kosovo imdento take into consideration the rules of
international minority rights law including languwagghts as well.

2.2. Principle of non-discrimination and language rights
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The situation of national minority communities im$ovo has become a key issue in legislation
both before and after obtaining independence. aflyeunder UNMIK administration, the
provisional institutions of self-government in Kesg i.e. both the provisional Assembly of
Kosovo and the provisional government actively vearlon the establishment of a coherent legal
framework for the equal rights of communities insgwo™® Still under UNMIK administration,
the Assembly of Kosovo adopted the Anti-discrimioatLaw'* and the Law on the Use of
Languages: Both pieces of legislation rely on the acknowlatigeinciples of equality and
minority language rights as formulated in interoaél and EU documents. The anti-
discrimination law reflects the most important edens of non-discrimination legislation
adopted within the EU (see the so-called Employniinective'® and the Race Directive:
such as the definition of the concept of discrirtiorg the definition of protected groups and
personal characteristics, the judicial procedungiegble for the violation of the law, including
the procedures of issuing fines, etc. This law foitd discrimination based on — among others —
national or ethnic origin, language, and its areapplication extends to both the public and the
private sectors, the procedure for evaluating camfd is entrusted on independent bodies.
Although from the perspective of persons belongmgninorities, the legal regulation of the
prohibition of discrimination can only be testedtmimplementation, which may raise concerns
regarding the effective competencies of the autiesrdesignated by the law for implementation.
Nevertheless one of the main positive elementgiglaw is that not only individuals, but also
civil organizations, NGOs representing the victiare entitled to turn to the authorities for
requesting investigation of complaints of discriation. The main obstacle for the thorough
activation of the anti-discrimination law, howevkes in the low level of citizens’ awareness of
their rights and in the malfunctions of the ingitinal guarantees of the rule of law.

Furthermore, it shall be underlined that the pritiwib of discrimination is always just the first
step in safeguarding the identity of minority commtigs. As it was formulated already by the
UN Sub-Commission on Prevention of Discriminatiord &rotection of Minorities (later, until
2006 known as the Sub-Commission on the PromotiohRxotection of Human Right&)there
shall be a clear distinction between the concefpisrevention of discrimination’ and ‘protection
of minorities’: “Prevention of discrimination is the prevention afyaaction which denies to
individuals or groups of people equality of treatmevhich they may wish. Protection of
minorities is the protection of the non-dominanbyps which, while wishing in general for
equality of treatment with the majority, wish fomeeasure of differential treatment in order to
preserve basic characteristics which they posseasdsvehich distinguish them from the majority
of the populatiori*®

Even if in the context of Kosovo, as it was expdgirabove, the constitutional framework does
not use the phrase ‘minorities’, but recognizes rmomities in Kosovo, it is still obvious that all

13 See on detail: Aleksandra Dimitrij@viMinority Rights in the Context of Kosaveristina, 2004.

4 The Anti-Discrimination Law 2004/3.

131 aw on the Use of Languages 02/L-37.

'©2000/78/EC Directive.

72000/43/EC Directive.

'8 This UN body ceased to exist in 2006 and it wataeed by the Human Rights Council Advisory Comesitt
®U.N. Doc. E/CN.4/52, Section V.



v ‘:

International Centre for Democratic Transition

the non-Albanian communities are in non-dominantyamty position. Thus for fulfilling the
constitutional commitments of Kosovo to treat alhmununities equally, there is a need to go
beyond the prohibition of discrimination and to ardee specific rights for non-dominant
communities.

In this context, the other law, which was adoptedthe protection of minority communities
before gaining independence, the law on the udangiuages is of outstanding importance for
the recognition of minority or community rights Kosovo. The law recognized Albanian and
Serbian languages as official languages; it degltre full equality of the two languages on the
entire territory of Kosovd® Besides the regulation of official languages, lttve recognizes the
right of citizens’ who speak other than the offidenguages to preserve their linguistic identity.
At municipal level, the law recognizes Bosnian, Romnd Turkish languages as official
languages if the number of people speaking onbese languages reaches 3% of the population
in the municipality. Albanian and Serbian language®y equal status in all Kosovo institutions,
thus at the level of central institutions as wall:government or parliamentary sessions both
national official languages can be freely used, ‘@wkry person has the right to communicate
with, and to receive available services and putbcuments from, the central institutions of
Kosovo in any of the official languages”.In a similar way, at municipal level, the official
languages of the municipality can be used equallythe communication with municipal
institutions, in official documents and in theirntacts with citizens. Municipal regulations and
decisions shall be issued in all official languagéshe municipality’> Furthermore the law
regulates the use of languages in public enterisejudicial proceedings, in education and
media. For supervising the implementation of thgulations on the use of languages, the law
requires the Government of Kosovo to establish aguage Commission. The main task of
Language Commission is to supervise the effectige of official languages in public
institutions, and to overview the implementationtloé language rights of communities, to issue
recommendations and proposals, and to report onvithlation of language rights to the
government and the parliaménfThe composition of the Language Commission is dhasethe
administrative instruction issued by the Prime Iiar (however no information was available
for us on the work of the Commission).

In general this language law reflects the maingipiles acknowledged at international level for
the protection of persons who speak minority laggsaand the regulation is in full coherence
with the constitutional and international obligaiso of Kosovd® Nevertheless the main
problems in the effective implementation of the iawhe lack of appropriate social and political
awareness and the administrative obstacles in mmguéation: e.g. the functioning and efficiency
of the Language Commission was for long doubtful.

2.3. The rights of communities

20 Art. 1 (ii). of the Law on the Use of Languages.
2L Art. 4.
2 Arts. 7-8.
2 Art. 32.
% Art. 58.2 of the Constitution of the Republic obsbva prescribes the respect for the Council ofofer
Framework Convention for the Protection of Natiokthorities and the European Charter of RegionaWarority
Languages. <http://kushtetutakosoves.info/> Laséssed on 10.05.2010.
% The Beginning of Implementation of the Law ont henftion and Protection of Rights of Communitiesl an
Their Members int he Republic of Kosottumanitarian Law Centre, Belgrade, December 20086.

10
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Regarding the establishment of a coherent systempraiection of minority communities in
Kosovo, the adoption of the Law on the Protectiérthe Rights of Communities and their
Members in the Republic of Kosovo in March 2008 wasmarkable step.This law reinforces
the rights of minorities — protected often in otlegal regulations — to use their language, to
enjoy healthcare assistance on an equal basiakéattie position of vice-president in municipal
assembly and deputy mayor of municipality, etc. Betmain goal of the law is to strengthen the
participation of minority communities in politicaind social life. Probably the most important
instrument in this endeavor at national level s éistablishment of the Consultative Council for
Communities. The law also requires from the govemminto adopt every year a general strategy
for the protection of communities and it shall rgpthe Assembly of Kosovo on the
implementation of that strategy. The Consultativauil operates under the auspices of the
President of the Republic which underlines the ifigance of high-level representation of
communities in the political life of Kosovo. Follawg the adoption of the law, the President of
the Republic, Fatmir Sejdiju — within his own cangtonal authorities — issued his decision on
15 September 2008 on the establishment of the @Gatisa Council. In the selection process of
members in the Council the Kosovo Office of the dpgan Centre for Minority Issues was
actively involved?” The mandate of the Consultative Council of Comriesiaccording to the
law is

“a) to assist in the organization and the articatabf the views of communities and their
members in relation to legislation, public poliaydaprograms of special relevance to them;

b) to provide a forum for coordination and condigta amongst communities, and to ensure the
effective functioning of the community represematiorganizations according to a code of
conduct to be adopted by the Community Consultafioencil;

c) to provide a mechanism for regular exchange éetmcommunities and state institutions;

d) to afford the communities the opportunity totjggpate at an early stage on legislative or
policy initiatives that may be prepared by the Gaweent or the Assembly, to suggest

such initiatives and to have their views incorpedain the relevant projects and programs,
including the annual strategy and report underchgti3 of this law, in accordance with the law;
e) to fulfill requests for other mandatory constidtas with regard to certain legal acts, as
foreseen in the Constitution and the law;

f) to enable communities to participate in the meesdsessments, design, monitoring and
evaluation of programs that are aimed at their meembr are of special relevance to them;

g) to make recommendations during the decision-ngagrocess concerning the apportionment
of funds, both international and allocated from thelget of the Republic of Kosovo, for
projects aimed at communities or their specifielasts;

h) to contribute to the reporting of the governmehtKosovo to international human rights
mechanisms; and

1) to raise awareness of community concerns withenRepublic of Kosovo and to contribute to
harmonious relations between all communities witheRepublic of

Kosovo.”®

Though, the law does not give direct decision-mgkiompetencies to the Consultative Council,
but still according to is mandate, it is entitlenl tave the widest institutional and political

% Law on The Protection and Promotion of the Rigift€ommunities and their Members in Republic of s
DL-013-2008 <www.assembly-kosova.org> Last acaksse10.05.2010.
%" See Information Bulletin of ECMI Kosovo, 3 March@s.
2 Art. 12.1.
11
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influence among other representative institutioheimority communities. The members of the
Consultative Council are appointed by the Presiddrnthe Republic for a two-years term (a
mandate which is once renewable) and its membeafi bk selected among the leading
representatives of civil associations and NGOs esgiting the communities. Within the
constraints defined by the law even members ofigmadnt representing the community
concerned can be appointédThe President of the Republic and the head of Rhie
Minister's Secretariat for Communities are also rbem in the Council, like other
representatives of relevant governmental agencs aiso be members, however with the
restriction that in taking decisions the represivga of communities shall always represent the
majority of votes in the Consultative Council. Thus not possible to take any decision against
the will of community members of the Council. TherGultative Council holds ordinary
meetings monthly and twice a year it holds a megetimaired by the President of the Republic to
overview the community policies and concerns of camities in Kosovo.

Despite the constructive approach reflected in thw for the inclusion of community
representatives in decision-making processes atitiest level, the implementation of the law
raised some serious concerns. The establishméné @onsultative Council took more than half
year, as the law was adopted on 15 June 2008,elketion process of the members of the
Council started in November — December 2008 andirtstesession of the Council took place in
March 2009. Based on information, received from rq@esentatives of minority communities,
the main problem in setting up the Consultative i@iduvas not only the delay of the President
of the Republic, Fatmir Sejdiu, but much more tlaedly transparent selection process of the
members: in line with regulations of the law, besidthe determined number of MPs
representing each community, the civic associatioihshe minority communities select the
members who shall be then appointed by the Prestdehe Republic for the two-year mandate.
However the law does not regulate in details whiohc organizations or NGOs should be
considered as representative organizations of ehenrwnity concerned and offers a relatively
wide range of power to influence the selection pdare when the candidacy is disputed among
the community’s NGOs. For this reason Serbian amdi$h NGOs harshly critiqued the 1a.
The main concerns regarding the establishment amctibning of the Consultative Council of
Communities can be summarized in four main points:

i) The selection of members for the Consultative Counas rather problematic in
many cases (e.g. no civil organization or NGO waslved from Northern Kosovo —
Northern Mitrovica, etc. — in the selection of Sarbmembers of the Council).

ii.) Taking into account that both the President ofRlepublic and the representatives of
the Government are members in the Council, theidessof the Republic only by
referring to his high office could gain excessimfluence in the Council. Moreover
the representatives of the Government as an exechtdy may also influence the
decisions of the Council referring to the budgetaopstraints or to hardships of
implementation. But the most important questionthis regard is how will the
Council really be able to influence the legislatmocedure and government policies?
Will the Council get all appropriate informatioroin the government for its work?
For the moment only contradicting information isgable on that.

29 Art. 12.6. states that the Roma, Ashkaali and Eggommunities have 2 members each in the Cariaet
Council (1 for each community can be an MP), theriéan and Turkish communities shall have 3-3 member
respectively (of which 1 can be an MP), the Gocmmmunity is represented in the Council by 2 memif&rof
them can be an MP) and the Serbian community Bha# 5 representatives in the Council (2 of theml=mMP).
*The Beginning of Implementation of the Law ont fenftion and Protection of Rights of Communitied @heir
Members int he Republic of Koso¥tumanitarian Law Centre, Belgrade, December 2008.

12
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iii.) In a long run it may raise concerns that the Cowtmes not have any effective
decision-making competencies.

iv.) Moreover most problems affecting minority commigsitcan be addressed at local
level and the Council does not have any competendatervene in or review local
practices at municipal levél.

There is no reliable information on any changehis fpolitical approach to the Consultative
Council, the new members of the Council have begiated by the President of the Republic
on 3 March 2010.

It needs to be mentioned that after declaring ieddpnce, a new office was created in the
Government to tackle issues related to communitiedse main task of the Office for
Communities within the Office of the Kosovo Primenidter is to co-ordinate the government’s
community policies, to prepare the government egias and legislation for communities,
furthermore to inform continuously the public oretkituation of communities. Although the
Office operates for more than two years, thus tearly government strategies should have been
published, but these have not been published owdhsite of the Prime Minister.

All this shows well, that the full implementatiorf epecific legal commitments is not yet
complete and often delayed.

2.4. The situation of communities and municipalities in Kosovo

The administrative structure of independent Kostgely builds on the municipalities, the
local self-governments. Following the adoption loé Declaration of Independence, one of the
first legal acts adopted in parliament regulatedgtatus of municipaliti€$.The law delegates a
wide sphere of competencies to the municipalidgsong others, the law requests the protection
of communities in municipaliti€s and — in coherence with the law on the use ofuagg —
guarantees the linguistic rights of minority comrties as welf’ In accordance with the
Constitution of Kosovo and in line with the prinigpof subsidiarity, municipalities obtained
relatively wide authorities: within their jurisdion they can decide on local economic
development plans, on environmental and urban pignionstruction permits and regulations,
cultural and free-time activities, primary healtlare assistance, ett.Furthermore their
delegated competencies cover the management ofestale property registration, citizens’
registration, firms registration, the distributiohsocial assistance and aid (except for pensions),
forest management, etc. on the territory of the igipality. Besides that, the law states that the

31 Information received during personal interviewanfrBosnian, Turkish and Egyptian members of the
Consultative Council of Communities in March 2009.

%2 Law on Local Self-Government 03/L-040 <www.assBrMmsova.org> last accessed on 10.06.2010.

% The preamble of the law makes direct referencéiset@ouncil of Europe Framework Convention for the
Protection of National Minorities and also to ther@pean Charter of Regional or Minority Languadésreover it
states that municipalities are required to estalthieir regulations and follow their local policiesa way which
creates conditions for communities to express,govesand develop their national, ethnic, culturaigious and
linguistic identities. (Art. 4.3.)

At 9.

S Art. 17.
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municipalities of Northern-Mitrovica, Gracanicé/@amica and Shtrépcé/Strpce are entitled to
maintain higher level health services (i.e. hospjitaand in Northern-Mitrovica the municipality
has special rights in the organisation and acatdit of university education in the
municipality?’ In addition the law guarantees special competericighe fields of culture and
the preservation of cultural heritage for munidigias$ with Serbian majority?

Certainly the most important regulations of the lagard the establishment of the fundamental
conditions of territorial self-government, like thevel of budgetary autonomy of municipalities,
however the legal arrangement applied by the lathisi regard is rather vague: as a matter of
fact it does not clearly design the proportionsMeetn the three sources of municipality income,
i.e. own sources, central government's budgetagnsters and other incomes. The
representatives of minority communities often ccaim@d that they have no influence on the
distribution of budgetary sources, and many timesytdo not even get the most basic
information on such matters from the municipaliMoreover the distribution of financial
sources from the national budget between munitipsalis often considered to lack transparency
and being motivated by party political preferentes.

From a legal point of view, the domestic legal lagans in Kosovo, - besides Kosovo’'s
international obligations in this field to implenethe two Council of Europe treaties, the
Language Charter and the FCNM - offer a broad rafgeghts for non-Albanian communities.
Nevertheless two main concerns need to be higlelght
1. The institutional background for the effective implentation of the laws is not
functioning properly: at the level of the centrabvgrnment sometimes even the
competent ministries ignore the rights of commasitiin their actions (such criticism was
formulated for example in regard to the use of lege rights in hospitals under the
control of the Ministry of Health); on the othernshthe municipalities follow very
different practices and usually the control of thentral administration on the
implementation of community rights is weak, whileamy times the level of effective
protection for communities in the municipality dapge on the goodwill of local leaders.
2. According the law not only the Consultative CourwilCommunities has the right to
voice the opinions and concerns of minority comrasj but the seats reserved for them
at municipalities, like the position of deputy mayand the representatives of
communities in municipality assembly should alsaili@te their involvement in local
decision-making processes. However in practice they rarely involved in the
preparation of decisions and many times the loeptasentatives of communities face
difficulties in getting information from the admstration of municipality. As a matter of
fact in light of the existing legislation on thehis of communities in Kosovo does not
offer cultural or political self-government for nonty communities, their representatives
by law have only rights to be consulted which carebsily ignored by local municipality
officers. The only exceptions are of course thosaninipalities where a minority
community forms the majority, but even here the petancies of these municipalities
are the same as in any other non-minority munitipaBut it affects only the Serbian
and Turkish communities (the municipality of Mamastas a Turkish majority). For the
other minority communities only consultative righte assured by the law.

% Which also includes the right to manage amongrettie training or the salaries of the personseke (Art. 20.)
3 This provision clearly was intended to securerttaéntenance of the existing Northern-Mitrovica Ussity, a
former branch of the University of Prishtina, whizfter 1999 has become an independent university.
38

Arts. 21-22.
%9 Information received during personal interviewanfrlocal community representatives in Prizren/Rrizand
Peje/Pec in March 2009 and in April 2010.
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3. Main Challenges in Improving the Situation of Minority Communities

The Declaration of Independence, the Constitutioin® Republic of Kosovo and the law on the
use of languages declare their goals in preserangulti-lingual, multi-ethnic society in
Kosovo. However in practice this is not alwayseeftd in appropriate actions.

The representatives of non-Serbian minority commmesi(in Dragash, Prizren and Pej&/Pe
municipalities) claim that they face serious oblg®dn enjoying their constitutional rights. For
the Turkish and Bosnian communities the use ofrth@ther tongue in education is often
hindered by the restrictions affecting institutiamerating in minority languages, many times
they lack textbooks and other school materialde@irtlanguage. In education like in other fields
of life linguistic rights are largely dependent e support given to their use by the municipal
authorities, while the central government instdn# often fail to exercise effective control over
municipal practices in this area.

The representatives of Gorani community complaiabdut the ignorance of municipality to
recognize them as a separate community and thidrem are often forced to follow Serbian
schools and use Serbian textbooks. The situationthef Roma, Ashkali and Egyptian
communities is a bit different inasmuch, for thewt finguistic rights, but open and hidden
discrimination is a main problem and they ofterefaclargely as a long lasting memory of the
activities of Serbian-assimilated Roma during tf#981999 conflict — social exclusion in
everyday life.

In the decentralized administrative framework addpby Kosovo, local self-governments, the
municipalities have an outstanding role. The lifiel@acal minority communities is largely
influenced by the actions of the mayor and its aufstriation. Thus it is still today a vital issue
for minority communities to create new municipaiiwhere they could form the majority (e.g.
there are initiatives for that in the Bosnian comityiof Pejé/Pé).

Taking into consideration the relatively low perge of minority communities in the
populations of some municipalities (like Pej&Re Dragash), it is hard to give an objective
assessment on the relations between municipalityirastration and the local minority
communities — for personal career interests logabnity community representatives may have
very good relations with the mayor and its admraisbn without achieving much for improving
the situation of their communities. Nevertheless thain problems for non-Serbian minority
communities can be clearly identified in the impéstation of language rights and in the
situation of education on minority languages.

4. The Final Recommendations and some explanatory remarks upon thereto

During the project, besides taking an overview ba éxisting implementation problems of
linguistic rights, the main goal was to identifywdields of action. The two municipalities
selected for the project, Prizren/Prizren and Pgj¢have been carefully targeted and during the
workshops held with administrative personnel andianty community representatives from
these two municipalities (see the previous InteReports) the following problem areas have
been identified:

- There is apparently low public awareness on thietsigf minority communities, and on
the existing municipal regulation on minority large rights in particular.

- Because minority communities are relatively smalbbth municipalities, the thorough
implementation of linguistic rights is not a patdi priority: technical assistance and
personal conditions of language services at mualicipgdministration should be
developed. Though, as such an improvement reqdiremcial investment (more
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translators, multilingual civil servants, profesgabmultilingual online and desk services,
etc.) it poses serious challenges for the munitipal

- Professional language training and language serviaee hardly available for
administrative personnel.

The final recommendations and conclusions are hwilt the experiences of the project
workshops and conferences and are formulated int b§the existing legal regulation in force
today in Kosovo.

Here below each recommendation is based on thheespiOn the one hand they were drafted
with regard to the relevant international (and H&al norms and on the other they were
prepared on the experience gained after the fielidewof the project in question. Last but not
least these recommendations are taking into coraide not only the public international law

as a whole but the relevant norms of Kosovo incigaispecially the Constitution of Kosovo and
the Law on the Use of Languages in Kosovo as well.

1. Use of term and action “affirmation” and “promotidninstead of “protection” or
just “safeguarding” in the legislation and everydayork with regards to the use of
languages.

No doubt the proper legal terminology is essentialcreate a real minority-friendly legal
environment in a multilingual and pluralistic sdgieCurrently the regulations on the use of
languages of the two local municipalities use #rens 'protection’ and 'safeguarding’ and these
words seem to be unable to achieve the aims oLdaeon the Use of Languages in Kosovo.
Therefore we recommend to replace these terms thighexpressions of 'affirmation’ and
‘promotion’ instead. It is easy to understand tinatterms of ‘affirmation’ and ‘promotion’ are on
the one hand include the meaning of 'protectiod’ 'safeguarding’ whilst require certain active
and positive steps in ensuring the rights of tmguistic communities by the municipalities
concerned on the other. The modification of thesgulations means only a formal but quite an
important measure and this can be done withoutdiffg any further financial resources even if
much depends on the financial possibilities asraigg to the consequences of this arrangement.

2. Municipality websites should be updated and welirta@ned in all languages.

According to international documents relevant ors tireld, accessibility and availability of
information in one's native language are fundameatanaintain a democratic and welfare
society. Due to this principle it is essential topde the whole range of information in any of
the local languages by means of the official weggsaof the municipalities concerned. Also
important to note it is indispensable to keep thesbsites up-to-date in all the languages being
officially in use. In case of not fulfilling thisudy many of the citizens can be excluded from the
effective communication between the authorities taiedmembers of the local communities.

3. Measures should be taken in order to maintain thel pf experts for translation and
interpretation at the local level.

Perhaps the most important element of these recowatiens is the creation of the necessary
professional background, namely either by estallisla special unit of interpreters and
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translators at the level of municipalities or thghuany other proper means. Language rights
cannot be guaranteed without creating a singleaimptofessional interpreters and translators.

4. The culture of using different languages on fredl Wy the citizens and the
administration should continue and should be stated.

Nobody can be forced either directly or indiredthyuse a given language within the framework
of a democratic society. The language of commuiaisatan be chosen freely by the citizen and
the local administration must not pressure anyliodyse a different language since the language
chosen is usually a core element of a natural p&rsdentity and any kind of compulsion by the
authorities on this field can infringe the humagniliy of the citizen.

5. There should be pragmatic approach towards the @saf languages in public
spaces, insignia, street names, etc. The usagkeofahguages should not provoke
any instability or unrest, and in case it does, ute should be postponed until this
seems safe. Also usage of only Serbian or Bosmarstfeet insignia and street
names should be sufficient for pragmatic reasohthé@ written forms fully coincide
in both languages).

Obviously, it is also essential not to cause inBtglwithin the local society or unrest to any of
the communities by using street names and othdrcpuabignia in local languages. On the other
hand in a multilingual environment it is fundaméiytamportant to use public signs in different
languages but the local authorities should thorbugbnsult with all the communities on that
guestion before choosing a given variation in orideensure the peaceful coexistence of the
language groups.

6. There should be some monitoring mechanism thatduoainitor the implementation
of central and local legislation regarding the usdanguages.

It is also out of question to monitor both the cahaind the local legislation relating the use of
languages from time to time so as to control theiehcy of these measures on the one hand
and also to adjust the legal environment to thegimy circumstances.

7. The costs of interpretation and translation carvbey high; therefore there should
be set priorities with the maximum and minimum liimee workload and schedule for
the interpreters and translators.

In order to fulfill this goal it is necessary to allocate more findn@aources first of all on a
central budgetary level.

8. Local legislation should foresee the deadline ahslation/interpretation from the
moment of submission of a request.
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Local municipalities should modify their regulat®mroncerned so as to determine the exact
period within which the different forms of transtat or interpretation tasks are to be fulfilled
according to the legal principles of legal certaiabhd computability.

9. Local regulations should enable all citizens to leeguages according to the law
without having to submit a written or any other uegt.

Use of languages in a multiple and democratic $psieould be an automatism which means the
authorities have only one and simple duty relatothis right, namely to react with good faith to
a citizen's initiatives.

10.There should be some PR relating to the rightsoofiraunities with regard to their
rights of using their languages.

Accordingly, it is essential not only to ensure gmmdmote the rights of communities but to
inform them and their members about the essentieeafegulations relating to this topic which
requires some PR related activities including — rgsd others - advertisements and
announcements.

11.There should be a constant training possibilitytfoe local municipal interpreters.

An efficient system of public services in all temtjuages concerned presupposes a permanently
functioning framework of training possibilities farterpreters and translators. Perhaps both the
development and the maintenance of a system likestiould be the responsibility of the central
government since only a primary executive autharftg State has tools and financial resources
necessary to operate a comprehensive system mwhtyai

12.Possibility of stimulating the use of languages & admin workers in the
municipality who know certain languages should beiewed. Maybe even looking
through the old system of so called “double langriage”

Municipalities concerned should make either a tegisr a database of the language proficiency
of their public servants so as to be able to mag lithguistic capacity of self-governments
concerned.

13.In cooperation with civic society and other intenlwors municipalities should look
into possibilities of finding financial means frasther sources for the enhancements
in the local language use. These possibilitiesudelthe use of funds from Instrument
of Pre Accession, and other big donors of the daaonmunity in Kosovo.

Notwithstanding that the financial support of thiats budget is vital in developing and
maintaining a multilingual public service and taliee the goals of the Law on the Use of
Languages in Kosovo at a local level, it is necgssa stress the role of other possible fund-
raising actors on this field. Additional financi@sources should be integrated in order to create
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the prerequisites of efficiency in that sense. Mipalities should map the possibilities of
funding by cooperating the key-players of civil igbyg.

14.Local media should be stimulated to publish andehaw the air shows and articles,
as well as other features in local languages in use

See the remark of section 2.
15.There should be a mechanism of controlling theituaf translation/interpretation.

The best option of realizing these recommendatato iestablish a body composed of linguist-
lawyers and lawyer-linguists. Either a Universityaostate authority could be the host institution
of this unit.

16.Reduction of staff in the municipalities makesdhidifficult in all areas of work, as
well as in the use of languages. It would be highyeasonable to reduce the
number of translators and interpreters since theimber is already low.

See the remark of section 3.

17.Interpreters and translators should be motivatedtii@ difficulties of their job.

The work of interpreters and translators is quitanplex and difficult which requires
extraordinary efforts from the public servants mestion. Therefore they are needed to be
motivated by means of ensuring additional motiv@tmechanisms such as paying allowances
and providing extra benefits including the varidyses of allocations in-kind.

18.Municipalities should have a translation/interpreétan unit managed by a
professional linguist not just a group of 2-3 irgegters/translators.

See the remark of section 3.

19. At least one of the State Universities of Kosdwaukl have a special and distinct
department for the training and education of futtramnslators/interpreters.

See the remark of section 15.

20.There should be a follow up with regards to the afsnguages in the local level for
all over Kosovo. A general survey of municipal verskand clients should be carried
out.

See the remarks of section 6 and 12.

21.Finding a way to disburse some small grants fordivé society in the municipalities
regarding the use of languages would be an asset.

See the remark of section 13.
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22.A general plan for the use of languages with a pcat guideline would be welcome
by the municipalities.

The central authorities of Kosovo should draft actical guideline for the municipalities in

which the government would summarize the possislibf enforcing the Law on the Use of
Languages in Kosovo and besides the municipaldegd see clearly the expectations of the
executive authorities of the state.

23.An association of professional interpreters tramsta could be one of the solutions
for the pool of professionals and training, as wad#l protection of the rights and
dignity of the translators/interpreters.

See the remark of section

Albeit both the establishment and the maintenam@roultilingual system of public service has
heavy financial needs it is worth affording the egsary amount of money in a long term. This
statement can be proved by citing the case of kéhtar instance where both the Finnish and the
Swedish languages are recognized as national lgegu&ummarizing the very essence of the
so-called Finnish model of linguistic pluralismchanunicipalities has to decide on the question
whether it wants to be bilingual or uni-lingual. élfgovernment of Finland has a primary
responsibility in assisting both financially andyasther means the functioning of this system.
This means above all that there is a distinct @drapithin the state budget from which the
municipalities can get financial assistance in oprtte maintain their bilingual character. In
addition the training and education of professiantdrpreters and translators is ensured by the
state as well. Even though it cost much the entsprand firms prefer this model since they can
hire multilingual manpower in Finland. First andtléhe system of multilingualism is not only a
proper method of developing a democratic and peasetiety but by means of that a country
can substantiate its economic success in a long ter

5. Summary

The project called “Integration through the Imprdvenplementation of the Law on the Use of
Languages” was focusing on two different municifedi of Kosovo, namely Pejé/@eand
Prizren in which settlement the municipal bodieself-government had already adopted their
local regulations on the implementation of the Lawthe Use of Languages in Kosovo. During
the events organized in the framework of the ptdjee experts together with the representatives
of the municipalities concerned intended to map @isdover the overall situation relating to the
topic and also to find out the possible obstaclésany — of enforcing the Law mentioned at a
local level.

For the sake of carrying out a successful projécst of all the relevant domestic legal
environment was to be analyzed. The Constitutiodaxovo, the Law on the Use of Languages
in Kosovo and the regulations of Pej&/Rad Prizren respectively — amongst other Laws and
regulations were thoroughly examined during thggmtofrom the perspective of effectiveness
and reasonableness. In addition and after firstsgphaf the project came to an end, the
conclusions were analyzed by means of public iatésnal law. More precisely, the task of the
second layer was to clarify the position of Kosawithin the international community on the one
hand, and after that, to set out whether the rafemternational human rights law including
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especially the norms of international minority ighaw are applicable to Kosovo or not. In
reference to this question and following from thatter of course the project had to touch the
issue of the legality of independence and statehowtér public international law. Finally the

project was concentrating on some field-work atiggi so that, the identification of the standing
point of the local public servants on this issue.

Lots of challenges can be pointed out by examithiegesults of the project. First of all there are
some troubles with the enforcement of the Law am tse of Languages in Kosovo due to
several reasons. Most importantly the municipaitehosen have serious difficulties with
guaranteeing the financial background of the edfitilaw-enforcement. Even though the
ineligible financial situation of self-governmenssnot a phenomenon of Kosovo, but it is more
or less a general symptom of the political traositof the former socialist countries the main
responsibility of ensuring the necessary finangaburces is lying on the shoulders of the state
itself. This means the state including particulaithe government in office has capacity to
transform the structure of the central budget oteotto transfer money enough to municipalities
being unable to cover the costs — in the propesesenh the world — of the multilingualism at a
local level. Besides there are some elements ictwtiie responsibility of the municipalities is
unqguestionable. Accordingly, they have to find tha way how they could build a local network
of civil organizations and other both for-profitcanon-profit actors in order to be assisted by
fund-raising activities. Certainly, the issue of Itihimgualism is not only about money.
Contrarily, the financial factors are crucial, blére are some other things must to be taken into
account as the guestion stability and peaceful istence. Education and constant training of
interpreters and translators is essential in opgyat multilingual society. The sector of higher
education in close cooperation with the centrahaties must develop a stable system of
training the professionals of municipalities. That to say the obstacles of the efficient
enforcement of the Use of Languages in Kosovoeatdbel of municipalities are turning back to
one single reason, namely the lack of the necegmangquisites. Simplifying the question the
local self-governments chosen are not able tolifaife goals of the law properly since — with
some exceptions of course — they do not have tbessary means for realizing them.

All in all, the situation of multilingualism is ndtopeless in Kosovo, but much more efforts
should be taken at a central level in order toizedhe ideals of the Constitution of Kosovo.
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